Foreword
Fourth revised edition

The volume, ‘International Health Law and Ethics. Basic Documents’ is an initiative of
the Erasmus Observatory on Health Law. The Observatory’s training program covers
a variety of topics on health law and ethics, including human rights and health care,
public health law, health ethics, reproductive rights and pharmaceutical law. Despite
the availability of numerous handbooks, collections of treaty documents and soft law
on health care rights and health ethics are surprisingly absent. International Health
Law and Ethics aims to fill this gap in the academic literature. The collection contains
numerous treaty documents, declarations and recommendations on health care rights
and professional ethics, from authoritative institutions such as the United Nations,
World Health Organization, Council of Europe, European Union, International Labour
Organization, UNESCO and the World Medical Association.
International Health Law and Ethics contains a set of normative principles and standards
in health care. Following the post-WW II Nuremberg doctors’ trials, there was a need
to guarantee the rights of human beings in health care. Although the Human Rights
Declaration (1948) and subsequent covenants – the International Covenant on Civil and
Political Rights (ICCPR) and International Covenant on Economic, Social and Cultural
Rights (ICESCR) – meant a major step toward safeguarding human rights in general,
the health care sector, specifically, requires special standards. New developments, such
as the post-war globalization of health care and liberalization of health services, new
health care technologies, increasing costs of health care systems, and emerging public
health threats, revealed the need for health and human rights standards.
These standards can be found both in the WHO Constitution and in many subsequent
documents that reiterate that health is a ‘state of complete physical, mental and social
well-being and not merely the absence of disease or infirmity’. Such a definition of
health imposes government obligations in health care, reflecting three types of obligations: the obligation to respect, the obligation to protect, and the obligation to fulfil
(general comments). The first type of obligation prohibits States themselves from acting
in a manner that is contrary to the recognized rights and freedoms, i.e. the state must
refrain from interfering or constraining the exercise of these rights and freedoms,
while the second type of obligation requires the State to take steps (through legislation
or other means) to prevent and prohibit the violation of individual rights by third parties. The third type of obligation can be considered an obligation to facilitate, provide
and promote – it requires active measures that will enable and assist individuals and
communities in enjoying given rights. This tripartite typology of obligations is applied
in several general comments of the CESCR, CCPR, CEDAW and CRC, and combines
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both negative and positive state obligations. These obligations are related not only to
the fulfilment of the right to health, but also to other human rights in health care. The
typology of obligations is an important analytical tool for increasing understanding of
human rights – clarifying the meaning of these rights, while, at the same time, guiding
the obligations of State parties in the field of health care.
Derived from international human rights law, regional documents and explanatory
reports on health care rights provide a way of “unpacking” that tripartite approach,
making rights more specific, accessible and (judicially) accountable. In addition, soft
law declarations and medical ethics contribute to understanding the moral meaning
of human rights in health care. As such, the principles and standards provide practical
guidance for the conduct of States concerning equal access to health care services, the
rights of (categories of) patients, biomedical research, organ donation and transplantation, genetics and public health. These topics structure the approach of International
Health Law and Ethics. Each document has been numbered and grouped by topic.
Although not comprehensive, this guide covers basic documents, while general comments/ recommendations / statements and explanatory reports amplify the principles
embodied in the human rights treaties. The authoritative interpretations elucidate a
‘global approach’ on the State’s obligations concerning health care rights and ethics.
The fourth edition clearly shows that the International Health Law and Ethics documents
are intended to be ‘living documents’ that continue to be amended and enhanced.
This revised edition incorporates a number of omissions and changes, including the
Principles and Guidelines on the Implementation of Economic, Social and Cultural
Rights in the African Charter on Human and People’s Rights, with the focus on the
right to health and disease specific obligations (2011); the first Convention on protecting the rights of elderly, including health rights, drafted by the OAS (2015); the
interpretative Siracusa principles on limiting individual’s rights (1984); the Article 31bis
TRIPS amendment as well as an Annex and Appendix. These provide the legal basis
for WTO members to grant special compulsory licences exclusively for the production
and export of affordable generic medicines to other members that cannot domestically
produce the needed medicines in sufficient quantities for their patients. And, finally
newly published General Comments/Recommendations and several updates of WMA
Declarations
Although this edition was originally meant for the Erasmus training courses on Health
law and ethics, it might also be a helpful guide for all trainers, health professionals and
students interested in human rights issues in health care.
Rotterdam, Summer 2018
André den Exter
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